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STATEMENT OF THE CASE

This is a companion ease to No. 7997 in this court,

and is an appeal from an "ORDER APPOINTING
AND CONTINUING RECEIVER" of the same min-

ing claims and property as the order appointing re-

ceiver in the case of Percy A. Eohhins, Appellant, v.

Reinhold Newherg, Cordovado Gold Dredging Com-



pany, and John F. Bevine, receiver of Cordovado Gold

Dredging Company, Appellees, No. 7997 in this court.

This "ORDER APPOINTING AND CONTINUING
RECEIVER" is found in the transcript, pages 2 to 4

inclusive. For a statement of the facts in the Newherg

case, reference is made to appellant's brief in Cause

No. 7997, in this court, pages 1 to 15.

On July 23, 1935, twenty-two days after the order

appointing receiver in the Newherg case was made by

the court below, John F. Devine, the receiver, com-

menced a suit in the court below in his own name, but

not as receiver, against Cordovado Gold Dredging

Company, A. V. Cordovado, A. F. Wright and Percy

A. Robbins, to foreclose certain alleged deeds claimed

to be a mortgage covering all the mining claims and

real property, and a part of the personal property, for

which a receiver had been appointed in the Newherg

case. This case, so far as the record shows, was com-

menced without previous leave of the court below. How-

ever, the court took inmiediate jurisdiction, and on

July 23, 1935, and without notice to appellant Robbins,

who was made a defendant in the case, made the

''ORDER APPOINTING AND CONTINUING
RECEIVER" of the same property as involved in the

Newherg case (Tr. pp. 6, 7). The plaintiff below, John

F. Devine, was again appointed the receiver. It will



thus be seen that John F. Devine, the receiver, is the

plaintiff in the court below, and claims to be the mort-

gagee of the property.

In his complaint (Tr. pp. 8-29), the plaintiff alleges

that on or about the 3d day of July, 1929, defendant

A. V. Cordovado executed to one A. F. Wright a deed

of conveyance of all the mining property, ditch, water

rights and personal property then owned by said

Cordovado, which are described in said deed of con-

veyance ; that said deed was intended to be a mortgage

to secure the payment to A. F. Wright of all the money

raised or secured by defendant A. F. Wright from

whatever source he might secure funds for said de-

fendant Cordovado; that thereafter, on the first day

of November, 1929, the plaintiff Devine, furnished to

said Wright and Cordovado the sum of $30,000, for

which the said Cordovado executed to said A. F.

Wright his two promissory notes, dated November 1,

1929, one for $10,000, and one for $20,000, due one year

after date, with interest at 12% per annum (Tr. pp.

9-11). That at the time of the execution and delivery

of said promissory notes by said Cordovado to said

Wright, it was orally understood and agreed that both

of said sums mentioned in said notes should be secured

by said deed of mortgage which is attached to the com-

plaint, marked Exhibit ''A" (Tr. p. 12) ; that there-



after, on June 1, 1930, the plaintiff Devine loaned to

said Wright for defendant Cordovado the further sum

of $10,000, and took a promissory note therefor, dated

June 1, 1930, due one day after date, with interest at

the rate of 12% per annum (Tr. p. 12) ; that at the

time of the execution and delivery of this third promis-

sory note, it was orally agreed between the parties that

said note should also be secured by said deed of mort-

gage. Exhibit "A"; that the defendant A. V. Cordo-

vado paid the interest on said notes to December 31,

1931 (Tr. pp. 12, 13).

That thereafter the defendant Wright endorsed all

three of said notes to the plaintiff Devine, who is now

the owner and holder thereof, and that in order to se-

cure the plaintiff Devine for the payment of the prin-

cipal sums, interest, costs, and attorneys' fees, as pro-

vided in said notes, the defendant, A. F. Wright, with

the knowledge and consent of the defendant A. V. Cor-

dovado, on the 20th day of May, 1932, made, executed

and delivered to plaintiff Devine a deed of conveyance

(0 the same property, which is attached to the com-

plaint, marked Exhibit ^'B"; that said deed was made,

executed and delivered to plaintiff and was intended

by the defendants, Wright and Cordovado, as a deed

of mortgage to protect and secure plaintiff for the pay-

ment of the sums mentioned. That said promissory



notes are past due and unpaid, together with interest

on each from December 31, 1931 ; that $4,000 is a rea-

sonable sum to be allowed by the court as attorneys'

fees (Tr. pp. 13, 14).

It is further alleged (Tr. p. 14) that said deeds

have been duly recorded in the Fairhaven Precinct

and Mining District, Territory of Alaska, by plaintiff,

wherein said mining property, both personal and real,

is situated; the date when the deeds were recorded is

not stated, but it appears further on in the transcript,

in the answer of the defendant Bobbins, that said two

alleged deeds were not recorded luitil the 11th day of

July, 1935, and that the defendant Robbins had no

knowledge or notice of said deeds.

The complaint further alleges that the defendant,

Cordovado Gold Dredging Company, is a corporation

subsequently organized by A. V. Cordovado and others

under the laws of Delaware, in the year 1932, and sub-

sequent to the execution of said two deeds. Exhibits

"A" and ''B" to the complaint, the defendant Cordo-

vado conveyed all the property described therein to

the Cordovado G-old Dredging Company in payment

of its capital stock, which was issued and delivered to

said Cordovado, and he has at all times since said time

been the owner of practically all of such stock. That

the defendant Cordovado, at the time the said corpora-



tion was organized became its president and general

manager, and was such at the time of the filing of the

complaint, and that said Cordovado, at the time he

executed the deed of the property to the corporation,

Cordovado Gold Dredging Company, had full knowl-

edge and notice of the two deeds. Exhibits "A" and

"B," and that they were given for security, and that

the rights of the defendant corporation were inferior

and junior to the rights of the plaintiff Devine (Tr.

pp. 14-16).

In paragraph IX of the complaint (Tr. 16) it is

alleged that the defendant Robbins claims and asserts

a chattel and real mortgage on all the personal and

real property mentioned and described in plaintiff's

deed, marked Exhibit ''B," but that his rights are in-

ferior and junior to the rights of the plaintiff,

and that the chattel mortgage is void as against

the rights of the plaintiff; that the defendant

Robbins has been threatening to commence an action

to foreclose his mortgage and recover the personal

property by writ of replevin; that the mining claims

and mining property are valuable only for the gold and

gold dust contained in the gravel thereof, and that this

gold and gold dust can only be recovered in mining by

the use of the water rights, ditch and mining equip-

ment, consisting of elevators, hose, nozzles, pipes,

gates, tools, cabins, and other equipment of defendant



corporation; that if the defendant Robbins should

seize said personal property on a writ of replevin, it

would destroy the value of said mines and destroy the

security of plaintiff for the recovery of his money.

The plaintiff further alleges (Tr. 17) that the defen-

dants Wright and Cordovado are both insolvent ; that

the defendant Cordovado Gold Dredging Company has

and owes a large number of unsecured creditors and is

threatened with insolvency, and that plaintiff has no

other speedy or adequate remedy to recover the money

due him on said promissory notes, except by bringing

and maintaining said action of foreclosure.

In paragraph XI of the complaint (Tr. 17) plain-

tiff Devine sets forth that in an action in the court

below, entitled ^^Reinhold Newherg, plaintiff, vs. Cor-

dovado Gold Dredging Company, a corporation/^ be-

ing Cause No. 3239, the court appointed John F. De-

vine receiver to take possession of said property, both

personal and real, and operate same as a going placer

mine, to prevent the destruction and waste of the prop-

erty, and to pay the creditors under the orders of

court; that said receiver has qualified and is now in

possession of said property. The complaint further

alleges in paragraph XI (Tr. 18)

:

''That it is necessary that said receiver remain
in possession of said property and to conduct the
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same as a going mine for the purpose of obtaining

gold and gold dust therefrom to pay all the credi-

tors of said corporation, according to their priori-

ties, and to prevent the said defendant Percy A.
Bobbins, from seizing the personal property and
detaching the same from said mines, under a pre-

tense of foreclosure. That said property contains

a ditch approximately forty miles in length, lead-

ing from a lake in the mountains down around the

mountain side to the said placer claims in the In-

machuk River, and unless said ditch is constantly

used in mining, it will result in great damage to

said property. That should the Court for any
reason vacate and set aside its order in said New-
herg case appointing said receiver, it is necessary

that the Court appoint a receiver in this action to

protect the rights of plaintiff in said property and
to dispose of the property either by operating the

same or making a sale thereof, as the Court shall

decree herein on the final hearing on the merits of

this suit."

The plaintiff prays for a judgment and decree

against defendants Wright and Cordovado for the full

amount of the promissory notes, $40,000, with 12%

interest from December 31, 1931, $4,000 attorneys'

fees, and costs.

The prayer for receivership is as follows (Tr. 19) :

"That the Court continue the receiver hereto-

fore appointed to remain in the possession and
operate said mining property, or if said receiver

be discharged by order of the Court, that a re-

ceiver herein be appointed to take possession of

said property, both personal and real, and to mine

i



and operate the same, and to pay the proceeds

under proper orders of the Court to plaintiff and
any other creditors, according to their priorities.

'

'

The plaintiff then prays for a decree of foreclosure

and sale of the property by the United States Marshal,

and that the judgment and decree provide that all

claims and rights and demands of the defendants Cor-

dovado Gold Dredging Company and Percy A. Bobbins

be adjudged inferior and junior to the rights of the

plaintiff.

The property described in Exhibits "A" and "B"

attached to plaintiff's complaint is the same property

of the Cordovado Gold Dredging Company for which

a receiver was appointed on July 1, 1935, in the case of

Reinhold Newherg, plaintiff, v. Cordovado Gold

Dredging Company, and is the same property de-

scribed in the mortgage held by appellant Percy A.

Bobbins, who is the intervener in the Newderg case,

and is one of the defendants named in the present case,

except that any personal property acquired by the de-

fendants Cordovado and Cordovado Gold Dredging

Company since July 3, 1929, the date of the deed. Ex-

hibit "A," could not be transferred or mortgaged by

said Exhibit "A."

Upon the filing of this complaint, a stipulation was

filed by the plaintiff, John F. Devine, and the defen-
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dants A. V. Cordovado, A. F. Wright, and Cordovado

Gold Dredging Company, signed by their respective

attorneys, consenting to an order appointing and con-

tinuing John F. Devine as receiver of the property

(Tr. p. 31), and thereupon, without notice to the de-

fendant Percy A. Bobbins, an order was immediately

made appointing and continuing John F. Devine as re-

ceiver of the property, in the present action, directing

that he should be subject to all orders heretofore or

hereafter entered in the Netvberg case, and should not

be discharged or his bond exonerated except by orders

to be entered in this cause, (Tr. pp. 6-7).

This order appointing and continuing the receiver

was made upon the record in the Newderg case, and the

plaintiff's complaint in the instant case, and all the

pleadings, papers and files upon which the order was

made are set forth in the transcript. This appears

from the recitals in the bill of exceptions on pages 6

and 8 of the transcript.

It further appears that on July 31, 1935, the de-

fendant Percy A. Bobbins entered his appearance in

the action, and filed a separate answer, as set forth in

the transcript, pages 87 to 111.

In this answer the defendant Robbins denied all

the material allegations of plaintiff's complaint, either
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positively or for want of information and belief. All

the allegations of said plaintiff's complaint, stating the

alleged necessity for the appointment of a receiver,

are denied positively. Defendant Robbins also denies

positively that his mortgage is inferior or junior to the

rights of the plaintiff, or that his chattel mortgage is

void as against the rights of the plaintiff, or void at

all (Tr. 89).

The defendant Robbins, in his answer, also sets up

a further and separate defense to plaintiff's complaint

(Tr. 91-99). In this separate defense the defendant

Robbins alleges the execution and delivery to him by

the Cordovado Gold Dredging Company on March 1,

1935, of four promissory notes of $10,000 each, with

interest at 6% per annum from date, due respectively

on or before July 1, 1935, September 1, 1935, October

1, 1935, and November 1, 1935, also the execution of a

mortgage to secure these notes, on all the real and per-

sonal property, being all or substantially all the prop-

erty described in the alleged deeds, Exhibits "A" and

*'B" to plaintiff's complaint. Defendant Robbins al-

leges that said mortgage was on the day of its date

witnessed, acknowledged and sworn to so as to entitle

it to be recorded and filed as a chattel mortgage, and

that on the 27th day of March, 1935, it was filed for

record in the office of the recorder of the Fairhaven
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Recording District, where the property is situated,

and on the same date an executed duplicate was filed

in the office of the said recorder as a chattel mortgage

;

that at the date of the execution of said mortgage de-

fendant Cordovado Gold Dredging Company was the

owner of the real and personal property described

therein, having acquired the same by deed from A. V.

Cordovado on May 25, 1932, which deed was duly wit-

nessed, acknowledged and recorded in said recording

office on June 27, 1932 (Tr. p. 97). Said answer fur-

ther alleges that none of the principal of the four notes

or any interest thereon have been paid, and that by

reason of the non-payment of the first note, all the

notes have been declared due (Tr. pp. 97 and 98). In

paragraphs VI and VII of the answer it is alleged that

the defendant Robbins had no knowledge or notice of

the said two alleged deeds. Exhibits "A" and "B" to

plaintiff's complaint, and that the same were not filed

for record or recorded in the Fairhaven Recording

District or Precinct until the 11th day of July, 1935,

and that any right, title or interest in or lien on the

real or personal property owned or claimed by plaintiff

is inferior, junior and subject to the prior lien of the

defendant Robbins (Tr. 98, 99). A copy of the mort-

gage is annexed to the answer (Tr. 100-111).

It thus appears that the plaintiff, John F. Devine,
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after being appointed receiver of the mining claims

and property involved in the Newberg case, on July 1,

1935, for the benefit of an unsecured creditor, twenty-

two days later, brings suit against the company of

which he is himself the receiver, to foreclose an alleged

mortgage on all the company's property, and procures

himself to be again appointed and continued as receiv-

er of the same property, without further qualifying,

and subject to all the orders made in the Newberg case,

(Tr. p. 3). The court recites in its order that plaintiff

(Devine) is entitled to the appointment of a receiver

to "mine and operate and protect all the said defen-

dants' property." The defendant Robbins caused to

be settled a bill of exceptions which contains all the

evidence on which the ORDER APPOINTING AND
CONTINUING RECEIVER was made (Tr. p. 86).

This evidence consisted of all the pleadings and records

in this case, in which Devine is plaintiff, which ap-

pear in the transcript from page 4 to page 33, inclus-

ive, and all the pleadings, affidavits and records in the

case of Newberg v. Cordovado Gold Dredging Com-

pany, in which the receiver was originally appointed,

which appear in the transcript from page 34 to page

86, inclusive. The answer of defendant Robbins, which

is also contained in the bill of exceptions, appears in

the transcript, pages 87 to 111 inclusive.
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Within the time allowed by law, the defendant Rob-

bins perfected his appeal to this court from the OR-

DER APPOINTING AND CONTINUING RE-

CEIVER (Tr. 113-124).

The attention of the court is called to the fact that

the alleged deed from defendant Cordovado to defen-

dant Wright, which plaintiff Devine claims was in

reality a mortgage to protect him, was executed, if at

all, on July 3, 1929 (Tr. p. 20), and was not recorded

until July 11, 1935, a period of six years and eight

days (Tr. p. 98). In his complaint he alleges that it

had been recorded, but does not give the date for the

information of the court below (Tr. p. 14). The de-

fendant Cordovado conveyed the property to Cordo-

vado Gold Dredging Company on May 25, 1932 (Tr.

15, 97) and yet plaintiff Devine allowed the corpora-

tion to appear as the record owner, free from his al-

leged incumbrance, until July 11, 1935, a period of

more than three years.

THE QUESTIONS INVOLVED

Many of the questions involved in this case are the

same as those involved in Cause No. 7997 in this court,

entitled *^Percy A. Rohhins, Appellant, vs. Reinhold

Newherg, Cordovado Gold Dredging Coinpany, and

John F. Devine, Receiver of Cordovado Gold Dredg-
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ing Company, Appellees/' and reference is made to the

statement of questions involved in that case, on pages

13 to 15 of our brief in that case.

In the Newherg case, the plaintiff was a simple con-

tract creditor, while in this case plaintiff Devine claims

to have a deed to the property involved, intended as a

mortgage. The notes and mortgage of defendant and

appellant, Robbins, are prior to the alleged mortgage

of plaintiff Devine, by reason of prior record and want

of notice (Tr. pp. 96-98).

The question is presented. Does plaintiff, under the

Alaska law of mortgages (Compiled laws of Alaska of

1933, Sec. 3771), have as a mortgagee any lien on the

income, rents and profits, and the gold extracted from

the placer mining claims under mortgage? Section

3771, Compiled Laws of Alaska, reads

:

**A mortgage of real property shall not be

deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale according

to law, and a judgment thereon. '

'

Defendant and appellant Robbins claims that plain-

tiff Devine is not under Alaska law entitled to a re-

ceiver to work and mine the claims and have the pro-

ceeds applied to the payment of his debt, that it is er-

roneous to appoint a receiver to carry on the ordinary
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business of defendant corporation, to work and mine

its property at the suit of an alleged mortgagee who in

reality holds only a second mortgage, and that such a

course causes appellant special damage in destroying

the substance of the estate in the mortgaged property,

and lessens, impairs and destroys appellant's security

for his first mortgage debt. Appellant Robbins also

claims the court erred in appointing the plaintiff him-

self as the receiver, thus putting the second mortgagee

in possession before foreclosure and sale, with power

to mine and work the property, purchase equipment

and incur indebtedness. Also that as an interested

party plaintiff is ineligible to act as receiver. Collusion

is also charged between plaintiff Devine and the de-

fendants other than appellant Bobbins, and that the

receiver was wrongfully appointed for the purpose of

hindering and delaying appellant Bobbins in his law-

ful right to foreclose his first mortgage.

Other subsidiary questions are involved, as shown

by the assignment of errors following, and the argu-

ment.

SPECIFICATION OF ERRORS
1. The complaint in this action does not state facts

sufficient to constitute a cause of action for a receiver.

2. The complaint in this action does not state suffi-

cient or any grounds for the appointment of a receiver.
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3. The complaint in this action and the affidavits

and other evidence upon which the order was granted

disclose no sufficient grounds for the appointment of a

receiver.

4. There is an error in said order and decree in

this that it does not appear that the plaintiff has any

right to the property which is the subject of the action,

and it does not appear that the said property or its

rents or profits are in danger of being lost or material-

ly injured or impaired.

5. There is error in said order and decree in this

that it does not appear that the plaintiff's right to the

property, which is the subject of this action, is probable

and that said property or its rents or profits are in

danger of being lost or materially injured or impaired.

6. There is error in said order and decree in this

that it was made and entered through collusion between

plaintiff and the defendants in said action other than

defendant Robbins, not for the purpose of preserving

and protecting the property which is the subject mat-

ter of this action, but for the purpose of wrongfully

hindering and delaying the defendant Robbins as the

holder of the first mortgage on said property and the

notes of FORTY THOUSAND & no/100 ($40,000.00)

Dollars and interest secured thereby.
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7. Said order and decree is erroneous in this that,

the defendant Robbins is a creditor secured by first

and prior mortgage lien on the property described in

plaintiff's complaint and said order appointing receiv-

er wrongfully and unlawfully hinders and delays the

defendant Robbins in his right to foreclose his said

mortgage and to recover the possession of the mort-

gaged personal property.

8. Said order and decree is erroneous in this that

a mortgagee of placer mining claims and personal

property is not entitled at law or in equity to have a

receiver appointed to work and operate said property.

9. Said order is erroneous in this that the plaintiff

has no right in or lien upon any gold or other minerals

which may be extracted from the placer claims de-

scribed in plaintiff's complaint.

10. Said order and decree is erroneous in this, that

it wrongfully and unlawfully authorizes the receiver to

take possession of the real and personal property upon

which the defendant Robbins holds a first mortgage to

secure unpaid past due notes of FORTY THOUSAND
& no/100 ($40,000.00) Dollars and interest.

11. Said order is erroneous in this, that the effect

of said order and decree is not to preserve the property

described in the complaint, but to destroy and depre-
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ciate and wear out the same and to destroy the sub-

stance of the estate of the real property under mort-

gage to defendant Bobbins and render defendant Rob-

bins ' mortgage security valueless.

12. Said order and decree is erroneous in authoriz-

ing the receiver to mine and operate the mining claims

described in plaintiff's complaint and to extract the

gold therefrom, thus destroying the substance of the

estate.

13. Said order is erroneous in this, in authorizing

the receiver to mine and operate the property which is

the subject of this action and in attempting to make

the expense thereof and the costs and expenses of the

receivership a lien on said property, prior to the lien

of defendant Robbins' said notes and mortgage secur-

ing the same.

14. Said order and decree is erroneous in that de-

fendant Cordovado Gold Dredging Company is a for-

eign corporation.

15. The court erred in the said order and decree

in appointing and continuing John F. Devine as re-

ceiver of said defendant Cordovado Gold Dredging

Company for the reason that said John F. Devine is

the party plaintiff herein and improper person to be

appointed receiver herein and is shown to be in wrong-
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ful and unlawful collusion with the defendants herein,

other than defendant Robbins.

16. The court erred in said order and decree in

ai)pointing and continuing the said plaintiff John F.

Devine as such receiver for the reason that the said

John F. Devine was and is not only the party plaintiff,

but also the agent of the defendant Cordovado Gold

Dredging Company.

17. The court erred in said order and decree in not

requiring the said John F. Devine to give a bond in

this action and in not requiring said bond to be in a

sum adequate to protect the defendant Robbins.
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ARGUMENT

I.

The plaintiff, John F. Devine, even conceding his

alleged deeds constitute a mortgage on the mining

claims of the defendant Cordovado Gold Dredging

Company, has under Alaska laws no lien on the rents

and profits of the claims, or the gold extracted there-

f\r.om,, and is not entitled to a receiver to mine th^e

property to obtain funds to he applied on his alleged

mortgaged indebtedness or the claims of other credi-

tors.

Section 3771, Compiled Laws of Alaska for 1933,

provides as follows:

"A mortgage of real property shall not be

deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale according

to law, and a judgment thereon."

This law was enacted by Congress June 6, 1900,

as part of the Code of Civil Procedure for Alaska

(Compiled Laws of Alaska, 1913, Sec. 1143, p. 473,

31 Stat. L. 383-385). It was taken verbatim from the

laws of Oregon (Sec. 323 C. 4, Tit. 1, Gen. Laws of

Ore. 1843-1872).

In the case of Teal v. Walker, 111 U. S. 242, 4 S.

Ct. 420, the Supreme Court of the United States had
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occasion to refer to this statute of Oregon in connec-

tion with the claim of a mortgagee to the rents and

profits of mortgaged property. The court said (4 S.

Ct. 425) :

'

' The case against the right of the defendant in

error to recover in this case the rents and profits

received by the owner of the equity of redemp-
tion is strengthened by Section 323, C. 4, Tit. 1,

Gen. Laws Or. 1843-1872, which declares that *a

mortgage of real property shall not be deemed a

conveyance so as to enable the owner of the mort-
gage to recover possession of the real property
without a foreclosure and sale according to law.

This provision of the statiite cuts up by the roots

the doctrine of Moss v. GaUimore, uhi supra, and
gives effect to the view of the American courts of

equity that a mortgage is a mere security for a
debt, and establishes absolutely the rule that the

mortgagee is not entitled to the rents and profits

until he gets possession under a decree of fore-

closure. For if a mortgage is not a conveyance,

and the mortgagee is not entitled to possession,

his claim to the rents is without support. This is

recognized by the Supreme Court of Oregon as

the effect of a mortgage in that state. In Besser
V. Hawthorn, 3 Or. 129, 133, it was declared: 'Our
system has so changed this class of contracts that

the mortgagor retains the right of possession and
the legal title.' See, also, Anderson v. Baxter, 4

Or. 105 ; Roderts v. Sutherlin, Id. 219.

"The case of the defendant in error cannot be
aided by the stipulation in the defeasance of Au-
gust 19, 1874, exacted by the mortgagee, that

Goldsmith and Teal would, upon default in the

payment of the note secured by the mortgage, de-

liver to Hewett, the trustee, the possession of the
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mortgaged premises. That contract was contrary
to the public policy of the state of Oregon, as ex-

pressed in the statute just cited, and was not bind-

ing on the mortgagor or his vendee, and, although
not expressly prohibited by law, yet, like all con-

tracts opposed to the public policy of the state, it

cannot be enforced. Railroad Co. v. Lockwood,
17 Wall. 357; Bank of Kentucky v. Adams Exp.
Co., 93 U. S. 174; Marshall v. Baltimore & 0. R.
Co., 16 How. 314; Meguire v. Corwine, 101 U. S.

108."

In the case of Thomson v. Shirley (C. C), 69 Fed.

484, a receiver of lands was appointed in a suit to

foreclose a mortgage. The lands were sold for suffi-

cient to pay the first mortgage. In the meantime, the

receiver had collected and had in his possession

$1,107.93, net proceeds of crops sold by him, which was

claimed by the second mortgagee. In deciding the case,

Bellinger, District Judge, said:

''The laws of Oregon provide that:

" 'A mortgage of real property shall not be
deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale, accord-

ing to law.' Gen. Laws 1845-64, p. 228, Sec. 323.

"Under this statute the mortgagee is not en-

entitled to the rents and profits before actual pos-

session, even when the mortgagor covenants in the
mortgage to surrender the mortgaged property
on default in payment of the debt, and neverthe-
less refuses to deliver it after default. Teal v.

Walker, 111 U. S. 242, 4 Sup. Ct. 420. In the
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case just cited the court held that the complainant
could not be aided by the stipulation, in the de-

feasance exacted by the mortgagee, that Gold-
smith and Teal would, upon default in the pay-
ment of the note secured by the mortgage, deliver

to the trustees the possession of the mortgaged
premises; that such contract was contrary to the

public policy of the state of Oregon, as ex-

pressed in the statute cited, and was not binding
on the mortgagor or his vendee, and could not be
enforced. The court classes such contracts with
those where common carriers have sought to re-

lieve themselves from liability resulting from their

own negligence by contract, and with fraudulent
and other contracts forbidden by public policy.

The stipulation in the mortgage in this suit for

the appointment of a receiver, in case of foreclo-

sure, to take the rents, issues, profits, and crops,

and apply them in the payment of the mortgage,
is intended to enable the mortgagee, in case of

default by the mortgagor, to oust the mortgagor's
possession in advance of a sale on foreclosure.

The covenant in Teal v. Walker to surrender the

mortgaged property on default is not different in

legal effect from that in this case, that, in case of

default, a receiver may be appointed to take the

rents, issues, profits, and crops, and apply them
on the mortgage. If the mortgagee is not entitled

to the rents and profits in the one case, he is not

entitled to them in the other. The mortgagee
cannot by means of a receiver defeat the obvious

purpose of this statute, and get possession by a

short cut; and this is what he does, in effect,

when he seizes the rents and crops in such case and
applies them in advance of a foreclosure sale.

The stipulation in the mortgage that upon the

mortgagor's default a receiver may be appointed

to take the crops, in no wise enlarges the rights

of the mortgagee. In a proper case a receiver will
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be appointed without such a stipulation. In no
other case should one be appointed, no matter
what the parties may agree beforehand."

Judge Bellinger in his opinion then refers to and

quotes from the Michigan authorities under a similar

statute. These authorities will be cited and referred

to later in this brief.

The case of Thompson v. Shirley, 69 Fed. 484, was

appealed to this court, where the judgment of the cir-

cuit court was affirmed. Couper v. Shirley, 75 Fed.

168. Hawley, J., in the opinion of the court, after

quoting the Oregon statute, cites Teal v. Walker, 111

U. S. 242, 251, 4 S Ct. 422, 425, and also cites with

approval Hazeltine v. Granger, 44 Mich. 503, 7 N. W.

74, saying:

"The supreme court of Michigan has repeat-

edly held that inasmuch as the mortgagor is en-

titled, under the statute of that state (Comp.
Laws, Sec. 6263), to the possession, and conse-

quently to the rents and profits, of the mortgaged
premises, until such time as his title is divested
by a perfected foreclosure, it is not competent to

cut short his rights in this regard by means of a
receiver appointed in the foreclosure suit."

The laws of Washington provide (Sec. 804, Rem.

Rev. Stat, of Wash. 1932) :

"A mortgage of real property shall not be
deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real
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property, without a foreclosure and sale accord-
ing to law."

This law was enacted in 1869 (Session Laws of

Washington, 1869, p. 130, Sec. 498), and is now Sec-

tion 804 of Remington's Revised Statutes of Wash-

ington, 1932. Prior to 1869 there was also in force in

Washington a statute with reference to receivers in

mortgage foreclosure suits, reading (Session Laws,

Washington, 1854, p. 162, Code of 1881, Sec. 193) :

''A receiver may be appointed by the court in

the following cases: ... In an action by a mort-
gagee for the foreclosure of a mortgage and the

sale of the mortgaged property . . . when such
property is insufficient to discharge the debt, to

secure the application of the rents and profits ac-

cruing, before a sale can be had."

In Norfor v. Bushy, 19 Wash. 450, it was held that

the law of 1869 above quoted, by implication repealed

the law of 1854, also quoted above, and that a re-

ceiver could not be appointed to collect rents and

profits pending foreclosure, in order to have such

rents and profits applied on the mortgage debt. The

court, in deciding that a receiver should not be ap-

pointed, says (19 Wash. 452) :

"This statute was enacted in 1854 (Laws 1854,

p. 162), and is found in the Code of 1881, Sec.

193. At that time there was no statutory declara-

tion in Washington Territory changing the com-
mon law mortgage, and at common law, where
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the mortgage vested the fee in the mortgagee
and he was entitled to the possession upon default

in any of the terms of the mortgage deed, the

statute was consistent with the nature of such
mortgage. But the territorial legislature of 1869
(Session Laws, 1869, p. 130, Sec. 498) provided
that, 'A mortgage of real property shall not be
deemed a conveyance so as to enable the owner of

the mortgage to recover possession of the real

property without a foreclosure and sale according
to law,' and since such enactment a mortgage ex-

ecuted in this state, whatever its terms, has been
merely a security incident to, and for the pay-
ment of, the principal debt.

*'The statute is also expressive of the public

policy of the state vesting the right of the posses-

sion in the mortgagor absolutely until a decree
and sale. A similar statute has long existed in

the state of Oregon (Gen. Laws of Oregon, 1845-

64, p. 228, Sec. 323). The force and effect of
such legislation is fully discussed by the supreme
court of the United States in the case of Teal v.

Walker, 111 U. S. 242 (4 Sup. Ct. 420)."

The court then quotes from Teal v. Walker supra,

and cites Couper v. Shirley, 75 Fed. 168, Wagar v.

Stone, 36 Mich. 364, and other authorities, and says

further (19 Wash., 454) :

''Counsel for appellant have with great indus-

try cited cases which seem to hold a contrary
view to the conclusion enunciated by the above
courts. In California particularly some of the
later cases would be confusing were it not found
that the legislation making a mortgage merely
security is followed by a later statute providing
for the appointment of a receiver for the mort-
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gaged premises when the security is inadequate.

And it may be mentioned also that the statute

enacted by the territorial legislature in 1854 does
not exist in several of the states from which the

authorities above quoted come. But we think the

weight of authority and the best reasoning sup-

port the conclusion stated in 36 Michigan, in the

case of Wagar v. Stone, supra. In so far as the

statute of 1854, supra, is inconsistent with, or in

conflict with, the later enactment of 1869, it is

abrogated. When the mortgage is executed, the

valuation of the security is made by the respec-

tive parties to the contract, and it is also executed
in view of the public policy of the state expressed

by the statute, and it is evident that the statute

cannot be evaded by taking the most valuable in-

cidents of possession from the mortgagor under
the guise of rents and profits."

A long line of cases in Washington has firmly es-

tablished the rule that a receiver cannot be appointed

to collect rents and profits pending foreclosure, to be

applied on the mortgage debt. A receiver for mort-

gaged property in Washington can only be appointed

to prevent actual waste committed or suffered by the

mortgagor, and even then the income can be applied

only to remedy the waste.

Clise V. Burns, 175 Wash. 133, 26 Pac. (2d)
627, 29 Pac. 2d, 1119;

State ex rel Gwinn, Inc., v. Superior Court, 170
Wash. 463, 16 Pac. (2d) 831

;

Western Loan & Building Co. v. Miflin, 162
Wash. 33, 297 Pac. 743.
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The Supreme Court of Washington rests its de-

cision on the statute, Section 804 of Remington's Re-

vised Statutes of Washington, 1932, which is in the

same words as Sec. 3771, Compiled Laws of Alaska,

1933, and distinctly holds void any provision in a

mortgage pledging the rents and profits or providing

for the appointnrent of a receiver (Western Loan and

Building Co. v. Miflin, 162 Wash. 33, 297 Pac. 743).

The State of Minnesota has a statute of similar im-

port to Sec. 3771 of the Compiled Laws of Alaska,

1933. Speaking of the effect of this statute, in Orr v.

Bennett, 135 Minn. 443, 161 N. W. 165, the Supreme

Court of Minnesota said:

"The statute provides that a mortgagee of land
is not entitled to possession without foreclosure.

Gen. Stat. 1913, Sec. 8077. This means that the
mortgagor has the right of possession, and the
right to the rents and profits of the land inci-

dent to the possession, during the statutory year
allowed for redemption, and until the foreclosure

is complete ; and any stipulation in the mortgage,
or contemporaneous with it, pledging the rents

and profits of the mortgaged land to the payment
of the mortgage debt, contravenes the policy of

this statute, and is void. Cullen v. Minnesota
Loan & T. Co., 60 Minn. 6, 61 N. W. 818; Wol-
ford V. Cook, 71 Minn. 77, 70 Am. St. Rep. 315,

73 N. W. 706."

The statute of Minnesota referred to in the case

just cited and quoted from, while not in the exact
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words of Section 3771 of the Compiled Laws of

Alaska, 1933, is substantially the sani|e. It reads:

"Mortgagee not entitled to possession. A mort-
gage of real estate is not to be deemed a convey-

ance so as to enable the owner of the mortgage
to recover possession of the real property without
a foreclosure." (Gen. Stat. Minn. 1913, Sec.

8077).

The statute of Michigan referred to and construed

in Wagar v. Stone, 36 Mich. 364, reads as follows:

''No action of ejectment shall hereafter be
maintained by a mortgagee or his assigns or rep-

resentatives for the recovery of the mortgaged
premises until the title thereto has become abso-

lute upon a foreclosure of the mortgage." How-
ell's Compiled Statutes of Michigan of 1883, Sec.

7847.

Under this statute, the Supreme Court of Michi-

gan held that a plaintiff mortgagee in a foreclosure

suit was not entitled to a receiver to collect rents and

profits of land pending the foreclosure. The court

said this would be an invalid and indirect way of vio-

lating the statute law (Wagar v. Stone, 36 Mich. 364).

If, as we think we have shown, a mortgagee has no

lien on the rents and profits of the mortgaged land,

and is not entitled to have them applied on his mort-

gage debt, how can it be claimed that he has a right to

have mortgaged mining claims mined for his benefit
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and have the very substance of the estate taken from

the mortgaged claims and applied on his indebtedness ?

The plaintiff Devine comes into a court of equity

with a deed claimed to be a mortgage more than six

years old (Tr. 9, 98), which was kept off the record

until July 11, 1935 (Tr. 98). The failure to record

this deed for a period of more than six years is in

itself a badge of fraud (27 C. J. 490). And the giv-

ing of an absolute deed as security is also a badge of

fraud (27 C. J. 490). It must be evident to the court

that the failure to record this deed for so long a time

was in furtherance of some ulterior motive. It is cer-

tain that defendant Bobbins would not have taken

notes for $40,000 secured by mortgage on the de-

fendant corporation's property, if he had known of

this deed. The very evident purpose of concealing this

deed was to enable the defendant Cordovado to be-

come indebted to others and subsequently to enable

tht- defendant Cordovado Gold Dredging Company to

sell its stock and to become indebted to others. The

plaintiff Devine has also opposed to him at least two

of the maxims of equity. He does not come into

equity with clean hands (21 C. J. 181). And he has

not been vigilant in asserting his alleged rights.

"Equity aids the vigilant, not those who slumber on

their rights" (21 C. J. 193). It does not appear that
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when he was appointed receiver in the Newberg case

he disclosed to the court that he himself claimed to

have a deed to the very property of which he was ap-

pointed receiver.

It is also very evident from the record that the

plaintiff was appointed receiver in this case of cer-

tain personal property, and probably a considerable

amount which was not transferred by the deed alleged

to have been executed on July 3, 1929 (Tr. 9). On

July 21, 1935, plaintiff was appointed receiver of "all

the personal and mining property of the said defen-

dant Cordovado Gold Dredging Company within the

jurisdiction of" the court below (Tr, 3). It is incon-

ceivable that the owners of the property could have

operated the property for six years without much re-

placement of its tools and mining equipment.

II.

The court helow erred in authorizing the receiver

to operate the mines of defendant corporation and

thus conduct the ordinary business of a private cor-

poration in a speculative attempt to thus realize

money to pay plaintiff his alleged indebtedness.

This point is made by assignments of error Nos.

8, 12 and 13 (Tr. pp. 116, 117).
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This point is presented in appellant's brief in the

Newberg case, No. 7997 in this court, on pages 21 to

24 thereof, and reference is hereby made to the argu-

ment there presented, and the authorities cited. Some

additional authorities will be cited and quoted from.

In the case of International Trust Co. v. United

Coal Co. (Colo.), 60 Pac. 621, a receiver had been ap-

pointed to conduct the coal mining business of the

defendant, and in so doing incurred indebtedness ag-

gregating $75,000, for which receiver's certificates

were issued by order of the court. It was sought to

make these receiver's certificates a prior lien over

mortgage liens of record. As to the propriety of the

appointment of a receiver empowered "to conduct the

business in the usual and ordinary manner until the

further order of the court" (60 Pac. 622, the court

says (60 Pac. 624) :

'*The appointment of a receiver at the instance

of the bank is perhaps not directly or necessarily

before us upon this review, but, lest our silence

concerning it might be misconstrued as an ap-

proval of the court's action, we take this occasion

to declare that a receiver should not have been
appointed ; and while the court, in making the ap-

pointment, may not have been without jurisdic-

tic^n, still the case was not one which called for

the exercise of that power."

The court then takes up the question as to whether

a receiver of a private corporation should be author-
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ized to continue the business of such corporation, and

after a discussion of the authorities, states the rule

as follows (60 Pac. 625, 626) :

''After a careful consideration of all the au-

thorities cited, we are of opinion that, in admin-
istering the affairs of an ordinary insolvent pri-

vate business corporation, for which a receiver

has been appointed, a court of equity has not the

power to authorize the receiver to incur indebted-

ness for carrying on the business, and to make
the same a first and paramount lien upon the

corpus of the property, superior to that of prior
lienholders, without their consent. While it may,
in a proper action, and with the proper parties

present, through the instrumentality of a receiver,

carry on the business of private corporations or

individuals temporarily, and incur obligations

therefor that may be made a paramount lien on
the corpus of the property, such obligations must
have been contracted for, and must relate strictly

to, the preservation of the status of the property
at the time of the appointment of the receiver.

We are not disposed to extend the doctrine es-

tablished by the federal courts in administering

upon insolvent railroad corporations to those of

ordinary business corporations."

The court held the prior recorded mortgages to be

a superior lien to the receiver's certificates.

The case of International Trust Co. v. United Coal

Co., 60 Pac. 621, just quoted from, is cited and quoted

from and approved by this court in International

Trust Co. V. Decker Brothers, 152 Fed. 78, 85, where

this court so emphatically condemned the appoint-
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ment of a receiver with authority to operate Alaska

mines.

The practice of appointing a receiver to carry on

and continue the ordinary business of a private cor-

poration came before the United States Circuit Court

of Appeals for the Eighth Circuit in Hanna v. State

Trust Company, 70 Fed. 2. In the opinion of the

court, Caldwell, Circuit Judge, said on this subject

(70 Fed. 7):

"The amended bill would seem to be founded
on the theory that a private corporation conduct-
ing any kind of business may, when it becomes
insolvent, obtain immunity from the compulsory
payment of its debts by procuring a junior

mortgagee, or some other creditor, to tile a bill al-

leging the insolvency of the corporation, and
praying for the appointment of a receiver with
authority to manage and conduct its business.

* * * * When a receiver is appointed un-

der such a bill, he usually makes haste, as the re-

ceiver did in this case, to assure the court that,

if he only had some capital to start on, he could
greatly benefit the estate by carrying on the busi-

ness that bankrupted the corporation. In this case,

the company being insolvent, and its property
mortgaged for more than it was worth, there was
no way of raising money to set the receiver up in

business, except by the court giving its obliga-

tions, in the form of receiver's certificates, and
making them a paramount lien on all the property
of the corporation, by displacing the appellants'

prior liens thereon. As commonly happens in

oases of this character, the receiver, the insolvent
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corporation, and the junior mortgagee, united in

urging the court to arm its receiver with the de-

sired powers. They ran no risk in so doing. The
corporation was insolvent, and a foreclosure of

the prior mortgage would leave the junior mort-
gagee without any security; so that it had noth-
ing to lose, and everything to gain, in experi-

ments to enhance the value of the mortgaged
property, so long as the cost of those experiments
was made a prior lien thereon. The effect of the

proceeding was to burden the prior mortgagee
with the whole cost of the expenditures and ex-

periments made for the betterment of the pro-

erty on the petition, and for the benefit of the

insolvent corporation and the junior mortgagee.
The representation is always made, in such cases,

that the receiver can carry on the business much
more successfully than was done by the insolvent

corporation. This commonly proves to be an er-

ror. RaM V. Attrill, 106 N. Y. 430, 13 N. E. 282.

But, if it were true, it would afford no ground of

equitable jurisdiction, for it is not a function of

a court of equity to carry on the business of pri-

vate corporations, whether solvent or insolvent."

The above quotation from the opinion of Judge

Caldwell is very pertinent in the case at bar.

The Cordovado Gold Dredging Company acquired

the property involved on May 25, 1932 (Tr. 97) and

in its operations from that time to July 1, 1935, ac-

cording to this record, must have operated the prop-

erty at a heavy loss. According to the complaint in

the Newberg case, the company has debts in excess of

$75,000 (Tr. 35). This is in addition to the claim
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of plaintiff Devine for $40,000, which is not a debt

of the company, although claimed to be secured by a

mortgage on its property. Even if it were proper in

any case to authorize a receiver to operate placer

claims, it is very evident that where a company has

become so indebted by its own operations it cannot be

hoped that a receiver, who must operate wholly on

borrowed capital, can make a success of the business.

The defendant and appellant, Bobbins, asks the court

to correct the very grievous error of the court below

in authorizing the receiver to embark in tnis specula-

tive enterprise.

A case very much in point on the subject under

discussion is Raht, Ex'cr., etc., v. Attrill et al., 106

N. Y. 430, 13 N. E. 282, cited by Judge Caldwell in

Hanna v. State Trust Co., 70 Fed. 2, 8. In this case a

receiver was appointed ''with the consent of the ma-

jority of the trustees of Rockaway Beach Improve-

ment Co. for the administration of its affairs and for

the completion, finishing and operation of the hotel''

of the company. Over $350,000 in receiver's certifi-

cates were issued by order of the court, to be a first

lien on the property, ahead of the existing mortgage

of $700,000. The conduct of the business by the re-

ceiver was a disastrous failure. After a statement of

the facts, the court says (13 N. E. 283) :
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"It will be seen, from this general statement,

that the eiforts of the receiver to administer the
property 'for the benefit of all concerned,' were
terminated, after a million dollars had been ex-

pended in improving it, in a sale of the whole
property of the corporation for a sum of less than
$200,000; and all that is left from the wreck for

the payment of creditors, whose aggregate claims

exceed $800,000, is the salvage of $86,000. This
case illustrates what I apprehend has been the

common experience where a court, departing from
its appropriate judicial function, has undertaken
to manage and carry on the business of a failing

and insolvent corporation."

The court held that the lien of the receiver's cer-

tificates could not take precedence over the mortgage.

The court also took occasion to condemn the practice

of ordering receiver's certificates to be issued without

notice to holders of mortgage liens. On this subject

the court says (13 N. E. 284) :

"The granting of the order of August 17th,

without notice to the mortgagee or to the bond-

holders, did not bind them as an adjudication, as-

suming that the court had jurisdiction to appoint

. a receiver in the Attrill action—a point which
will be assumed without examination. The bond-

holders, or their trustee, were entitled, by the

plainest rules of law and justice, to notice, and
the right to be heard, before their rights under
the mortgage could be affected; and it was open
to them, on the hearing before the referee, to con-

test both on the facts and the law, by the order

of August 17th. As was said by Blatchford, J.,

in Trust Co. v. Railroad Co., 117U. S. 456, 6 Sup.

Ct. Rep. 809, 'The receiver, or those lending
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money to him on certificates issued on orders

made without prior notice to parties interested,

take the risk of the final action of the court in

regard to the loans.'
"

In this connection, it is to be noted that the order

appointing receiver in the Newberg case, and the or-

der authorizing the issuance of receiver's certificates

in that case, were made without notice to the mort-

gage creditor, Bobbins (Tr. pp. 47, 48, 56, 57). And

the order appointing and continuing receiver in this

case was also made without notice to defendant Rob-

bins (Tr. p. 111).

The case of International Trust Company v.

Decker Brothers, 152 Fed. 78, decided by this court

and cited and quoted from in our brief in the Newberg

case (No. 7997) on page 22, is precise authority that

the court below should not have authorized the work-

ing of the mines.

III.

The order appointing receiver is erroneous as it

was not made for the purpose of preserving the prop-

erty involved, hut to destroy and diminish its value

by extracting the gold from the claims, and thus de-

stroying or diminishing their value.
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This point is raised by assignments of error Nos.

11 and 12 (Tr. 117), and also in part by Nos. 4 and 5

(Tr. pp. 115-116).

There is nothing whatever in the complaint and

affidavits in the Newberg case about the preservation

of the property (Tr. pp. 34-46). In fact, there is no

allegation whatever in the complaint in the Newberg

case with reference to the appointment of a receiver,

or the necessity therefor (Tr. pp. 34-36). In paragraph

2 of the prayer (Tr. 36), however, the plaintiff New-

berg asks:

"That the court appoint a receiver to take im-

mediate possession of all the personal and real

property of the said defendant corporation within

the jurisdiction of the court, for the purpose of

mining and operating the mining property of

said corporation in order to keep said property
intact and in order to pay plaintiff and all the

other creditors of said corporation."

Neither is there any statement in the affidavits of

Newberg or Fred Mebes that there is any necessity

for the appointment of a receiver to protect or pre-

serve any of the property, or that any of it is in dan-

ger of being lost, damaged or materially injured. On

the contrary, the whole tenor of these affidavits is to

the effect that the mines should be worked by a re-

ceiver to obtain money to pay the mortgagee Bobbins

and the other creditors, and that a receiver is neces-
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sary to prevent Bobbins from foreclosing his mort-

gage (Tr. 40-46). The plaintiff Newberg says in his

affidavit (Tr. 43, 44) :

"That it is necessary that the court appoint a

receiver immediately to take possession of all of

said property, both real and personal, belonging

to said defendant, and described in plaintiff's

complaint; and in order to pay the creditors as

well as to satisfy said mortgage, to operate and
mine said property with hydraulic equipment now
ready and upon said mining grounds so as to ex-

tract and take therefrom sufficient gold and gold-

dust, to pay all said creditors, including said P.

A. Robbins. The affiant believes that if the court

appoint a receiver with power to mine and op-

erate said ground under the present market price

of gold, said receiver will extract and take from
said mining ground during this present summer
season, sufficient gold and gold-dust, to pay said

Robbins in full, and at least some of the other

creditors. That, if the Court does not appoint a

receiver, the said Robbins will sell the mining
equipment and mining property for the amount
of his said notes, thus preventing all the other

creditors, including affiant, from recovering money
due them, and will render said defendant corpora-

tion insolvent."

The statement as to the amount of gold the re-

ceiver can extract from the claims cannot be called a

statement of fact. Rather does it remind one of the

extravagant statements so often seen in the prospec-

tuses of fake mining companies.
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In the complaint in the suit brought by Devine,

it is alleged in paragraph XI, in part, as follows (Tr.

17):

"That heretofore and on the first day of July,

1935, in an action in the above entitled Court en-

titled Reinhold Newherg, plaintiff, vs. Cordovado
Gold Dredging Company, a corporation, being
cause No. 3239, the Court appointed John P.
Devine, receiver, to take possession of said prop-
erty both personal and real and to operate the

same as a going placer mine, to prevent the de-

struction and waste of the property, and to pay
the creditors under the orders of the Court. That
said receiver has duly qualified and is now in

possession of all of said property."

This allegation is a mistake of fact. There is

nothing in the record in the Newberg case to the ef-

fect that the receiver was appointed therein 'Ho pre-

vent the destruction and waste of the property." The

order appointing receiver in that case, after reciting

that "the motion of the plaintiff for the appointment

of a receiver to mine and operate the property of

the defendant Cordovado Gold Dredging Company be

and the same is hereby granted," appoints John F.

Devine receiver, and directs him "to immediately

take possession of all of said mining property, both

real and personal and to operate the same and con-

serve the proceeds of said mining, to be distributed

and disposed of under the further orders of this

Court." (Tr. pp. 47-48.)
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The only further allegation in the complaint in

the case brought by Devine in relation to the neces-

sity of a receivership is as follows (Tr. p. 18)

:

''That it is necessary that said receiver remain
in possession of said property and to conduct the

same as a going mine for the purpose of obtain-

ing gold and gold dust therefrom to pay all the

creditors of said corporation, according to their

priorities, and to prevent the said defendant
Percy A. Robbins, from seizing the personal

property and detaching the same from said mines,

under a pretense of foreclosure. That said prop-

erty contains a ditch approximately forty miles

in length, leading from a lake in the mountains
down around the mountain side to the said placer

claims in the Inmachuk River, and unless said

ditch is constantly used in mining, it will result

in great damage to said property. That should

the Court for any reason vacate and set aside its

order in said Newberg case appointing said re-

ceiver, it is necessary that the Court appoint a

receiver in this action to protect the rights of

plaintiff in said property and to dispose of the

property either by operating the same or making
a sale thereof, as the Court shall decree herein

on the final hearing on the merits of this suit."

It is thus seen that the reasons given by plaintiff

Devine for moving for a receiver are to mine the

property to obtain gold and gold dust to pay credi-

tors and stave off the mortgage creditor Robbins,

The mines are not preserved by mining them, but

thereby the substance of the estate is destroyed. The

statement that the ditch must be constantly used or
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^'it will result in great damage to the property" is

only an expression of a vague opinion. The court

knows that a ditch is not destroyed nor materially

injured by a temporary non-user thereof.

In paragraph IX of his complaint the plaintiff

Devine says in part as follows (Tr. p. 16)

:

"The said mining claims and mining property
are valuable only for the gold and gold dust con-

tained in the gravel thereof. That said gold and
gold dust can only be recovered in mining by the

use of the water rights, ditch and mining equip-

ment, consisting of elevators, hose, nozzles, pipes,

gates, tools, cabins, and other equipment. That
should the defendant, Percy A. Robbins, seize

said personal property on a writ of replevin, it

would destroy the value of said mines and destroy

the security of plaintiff for the recovery of his

money from said defendants."

It is true that the only value of the property is

for the gold therein, but it is idle to say it can only

be recovered by certain mining equipment designated

and which plaintiff Devine claims was conveyed to

him in July, 1929 (Tr. p. 9).

It is a matter of common knowledge that placer

mining by hydraulic elevators in Seward Peninsula

has long since been practically abandoned for cheaper

and more modern methods, principally dredging. The

experience of the Cordovado Gold Dredging Company

and its predecessor in interest, A. V. Cordovado,
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shows that it has been a failure at these mines, and

resulted in huge losses, and as plaintiff claims, im-

minent insolvency of the company.

In Bulletin No. 868-A, Mineral Industry of Alaska

in 1934, by Dr. Philip S. Smith, Geological Survey,

it is stated, on page 48, that in 1934 seventy-five per

cent of the placer output of Seward Peninsula was

produced by dredges.

IV.

The order appointing receiver being made for the

express purpose of hindering and delaying the de-

fendant Bobbins in exercising his lawful right to

foreclose his mortgage on the real and personal prop-

erty of defendant Cordovado Gold Dredging Com-

pany, is for that reason erroneous.

This point is raised by assignment of errors Nos.

6 and 7.

In the Newberg case. No. 7997 in this court, this

same point is argued and authorities cited on pages

25 to 29 of appellant's brief, and that argument is

hereby made a part of this brief.

It is also to be observed that plaintiff Devine in

his complaint in this case frankly states that one of

the reasons why he asks for a receiver is to prevent

foreclosure by defendant Robbins (Tr. pp. 16, 17, 18).
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V.

The order appointing receiver and the mining of

the property does special injury to plaintiff as owner

of the first mortgage indebtedness. The extraction of

the gold from the claims impairs his security hy de-

stroying the substance of the estate.

This point is raised by assignments of error Nos.

11, 12 and 13 (Tr. p. 117).

This same point is argued and authorities cited on

pages 31 to 34 of appellant's brief in the Newberg

case, No. 7997 in this court, and that argument is

hereby made a part of this brief.

We there pointed out that the mining of placer

claims is "the taking of the very substance of the

estate." Tornanses v. Melsing, 106 Fed. 775, 784.

The language of Circuit Judge Caldwell, in Hanna v.

State Trust Co., 70 Fed. 2, is very pertinent to the

point under discussion. Judge Caldwell said (70 Fed.

8):

"If junior lien creditors of an insolvent pri-

vate corporation could do what has been attempt-

ed in this case, every private corporation operat-

ing a saw mill, gristmill, mine, factory, hotel, ele-

vator, irrigating ditches, or carrying on any other

business pursuit, would speedily seek the protec-

tion of a chancery court, and those courts would
soon be conducting the business of all the insol-

vent private corporations in the country. If it
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were once settled that a chancery court, through

a receiver appointed on the petition of a junior

mortgagee, could carry on the business of such

insolvent corporations at the risk and expense of

those holding the first or prior liens on the prop-

erty of the corporation, such liens would have
little or no value. It is no part of the duty of

a court of equity to conduct the business of in-

solvent private corporations, any more than it is

to carry on the business of insolvent natural per-

sons.
'

'

If mining companies in Alaska can be put into

receivership by simple contract creditors or junior

mortgagees, and the mines operated by a receiver, it

will be impossible in the future for such companies

to borrow funds on first mortgages. No bank or indi-

vidual will loan money to a mining company on the

security of a first mortgage on its property, if it is

known that in case of non-payment the property can

be put into receivership by unsecured creditors or

junior mortgagees.

VI.

The consent of the defendant corporation and de-

fendants Cordovado and Wright to the appointment

of the receiver does not hind defendant Rohhins, a

first mortgage creditor.

This point is presented in appellant's brief in the

Newberg case, No. 7997 in this court, pages 29 to 31

thereof, and reference is hereby made to the argument
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there presented and the authorities cited. The au-

thorities are:

Harkin v. Brundage, 276 U. S. 36, 48 S. Ct. R.
268;

First Nat. Bank v. Flershem, 290 U. S. 504, 54
S. Ct. R. 298;

Maxwell v. McDaniels, 184 Fed. 311, 316;

International Trust Co. v. Decker Brothers,
152 Fed. 78, 85, (C. C. A. Ninth Circuit).

While the consent in the Newberg case was made

orally in court, the consent of the defendants Cordo-

vado Gold Dredging Company, Cordovado and Wright

in this case was by a formal stipulation filed in the

cause (Tr. pp. 31, 32). This stipulation shows col-

lusion between the parties, and this collusion is as-

signed as error (Assignment of Error No. 15, Tr. p.

118). While we do not contend that consent standing

alone would amount to wrongful collusion, yet, taken

with all the other circumstances of this case, it plain-

ly appears that the plaintiff Devine and the defen-

dants other than Robbins were acting in harmony to

defeat defendant Robbins in his just claims.

Harkin v. Brundage, 276 U. S. 36, 51 ; 48 S. Ct.

268, 274;

First National Bank v. Flershem, 290 U. S. 504,

519; 54 S. Ct. 298, 294;

Banna v. State Trust Co., 70 Fed. 2, 7, 8.
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VII.

The court erred in appointing and continuing

the plaintiff, John F. Bevine, receiver in this suit.

This point is made by Assignment of Error No. 16.

John F. Devine, having already been appointed

receiver of defendant Cordovado Gold Dredging Com-

pany, in the Newberg case, on July 1, 1935, at the

suit of a simple contract creditor (Tr. 47), on July

23, 1935, this same John F. Devine commenced a suit

against the company of which he is receiver, to fore-

close an alleged mortgage on all the property of the

company of which he is receiver, and is again ap-

pointed and continued as receiver (Tr. pp. 2-4).

This is certainly a novel and unusual situation. It

did not arise in the Newberg case, as John F. Devine

was not a party to that case.

The appointment of a party as receiver may not

be void, but should only be made under the most ex-

ceptional circumstances (53 C. J. 71, 72). In the

present case the plaintiff himself, claiming to be a

mortgagee, is put into the possession of the mortgaged

property as receiver pending foreclosure. This is in

direct violation of Section 3771 of the Compiled Laws

of Alaska, 1933, which provides:
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**A mortgage of real property shall not be
deemed a conveyance so as to enable the owner
of the mortgage to recover possession of the real

property without a foreclosure and sale according
to law, and a judgment thereon."

For this reason the order appealed from is erron-

eous, and should be reversed.

It is also to be noted that the plaintiff, John F.

Devine, was not required to give bond as receiver in

this case (Tr. pp. 3, 33). He is continued as receiver

without further qualifying (Tr. p. 3). His bond in

the Newberg case was fixed at $10,000, and was given

by personal securities (Tr. pp. 49-51). The failure

to require a bond in this case is assigned as error

(Tr. p. 118, Assignment of Error No. 17). While the

failure of the court below to require the receiver to

give a bond in this case does not go to the merits of

the case, it shows that the defendant Robbins has not

been given proper protection. A bond of $10,000 is

a very small bond considering the magnitude of the

operations contemplated by the receiver, and the

amount of the notes and mortgage of defendant Rob-

bins.
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CONCLUSION

The laws of tlie United States provide that appeals

may be taken to this court from interlocutory orders

appointing receivers (U. S. C. A., Sections 225 (b)

and 227, Title 28). This law was undoubtedly passed

to give parties prompt relief from such orders when

erroneous, in order that the expenses and losses of

the receivership might not accrue and increase for an

indefinite period, and cause subsequent litigation and

expense to the parties^ and even loss to innocent par-

ties not parties to the suit. The defendant and ap-

pellant asks this court to reverse the order appointing

and continuing receiver in this case, with such direc-

tions to the court below as will give appellant full

relief.

Respectfully submitted,

THOMAS R. LYONS,

IRA D. ORTON,

CARL DREUTZER,
Attorneys for Defendant and Appellant^

Percy A. Bobbins.




